IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRENDA REI NERT,

Plaintiff

VS.

LSI CORPORATI ON,

Def endant

Cvil Action
No. 09-cv-3097

N N N N N N N N N

ORDER

NOW this 7th day of July, 2010, upon consideration of

the foll ow ng docunents:

(1)

(2)

(3)

Def endant’ s Mdtion for Summary Judgnent filed
April 16, 2010, together with the Menorandum
of Law in Support of Defendant’s Mdtion for
Summary Judgnent and Def endant’s Statenent of
Undi sputed Material Facts in Support of

Def endant’ s Motion for Summary Judgnent;

Plaintiff’s Menorandum of Law in Qpposition
to Defendant’s Mdtion for Summary Judgnent,
whi ch menmorandum was filed May 14, 2010
together with a Statenment of Undi sputed
Material Facts to Defendant’s Mdtion for
Summary Judgnent; and

Defendant’s Reply Brief in Support of Motion
for Summary Judgnment, which reply was fil ed
June 2, 2010;

and for the reasons expressed in the acconpanyi ng Opi ni on,

| T IS ORDERED t hat Defendant’s Mtion for Summary

Judgnent is granted in part and dism ssed in part as noot.

T 1S FURTHER ORDERED that the notion is granted to the

extent it seeks summary judgnment on plaintiff’s claimunder

Section 510 of the Enployee Retirenent Inconme Security Act of

1974 (“ERISA”), 29 U. S.C. § 1140.



IT 1S FURTHER ORDERED that the notion is disnm ssed as

noot to the extent it seeks summary judgnent on any cl ai m under
Section 502 of ERISA 29 U S.C § 1132.

| T 1S FURTHER ORDERED that judgnent is entered in favor

of defendant LSI Corporation and against plaintiff Brenda
Rei nert.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knol |l Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRENDA REIl NERT, )
) Gvil Action
Plaintiff ) No. 09-cv-3097
)
VS. )
)
LSl CORPORATI ON, )
)
Def endant )
* * *

APPEARANCES:

DONALD P. RUSSO, ESQUI RE
On behal f of Plaintiff

SHANNON H. PALI OTTA, ESQUI RE

ROBERT W CAMERQN, ESQUI RE
On behal f of Def endant

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mtion
for Sunmary Judgnent filed April 16, 2010, together with the
Menor andum of Law in Support of Defendant’s Mtion for Sunmary
Judgnent and Defendant’s Statenent of Undisputed Material Facts
in Support of Defendant’s Mdtion for Summary Judgnent.
Plaintiff’s Menorandum of Law in Opposition to Defendant’s Modtion
for Summary Judgnent was filed May 14, 2010 together with a
Statenent of Undi sputed Material Facts to Defendant’s Mtion for

Sunmary Judgnent. Defendant’s Reply Brief in Support of Mdtion



for Summary Judgnent was filed June 2, 2010.

For the follow ng reasons, | grant Defendant’s Motion
for Summary Judgnment in part, | dismss it in part as noot, and
enter judgnent in favor of defendants and agai nst plaintiff.
Specifically, | conclude that there are no genuine issues of
material fact that would preclude summary judgnent in defendant’s
favor on plaintiff’s claimpursuant to Section 510 of the
Enpl oyee Retirenment Inconme Security Act of 1974 ("ERI SA”)

29 U.S.C. § 1140. To the extent defendant seeks summary judgnent
on any claimunder Section 502 of ERISA, 29 U S.C. § 1132, |
dismss the notion as noot because | conclude plaintiff is not
pursui ng such a claim

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
gquestion jurisdiction pursuant to 28 U.S.C. § 1331.
VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
inthe City of Allentown, Lehigh County, Pennsylvania, which is
| ocated within this judicial district.

PROCEDURAL HI STORY

Plaintiff Brenda Reinert initiated this action on
June 10, 2009 by filing a one-count civil Conplaint against her
former enpl oyer, defendant LSI Corporation, in the Court of

Common Pl eas of Northanpton County, Pennsylvania. Defendant
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renoved the matter to this court by Notice of Renoval filed
July 13, 20009.

The Conpl aint all eges one clai munder Section 510 of
ERI SA. The claimarises froman October 24, 2007 asset sale by
whi ch I nfi neon Technol ogies AG (“Infineon”) purchased the
Mobility Products Goup (“MPG') assets from defendant LSI
Corporation. The gravamen of plaintiff’'s claimis that, in
conjunction with the sale of MPG to Infineon, LSI wongfully
deni ed her pension benefits.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U.S. 242, 247, 106 S.Ct. 2505,

2509- 2510, 91 L. Ed.2d 202, 211 (1986); Federal Home Loan Mortgage

Corporation v. Scottsdal e | nsurance Conpany, 316 F.3d 431, 443

(3d CGr. 2003). Only facts that may affect the outconme of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-novant. Anderson

477 U.S. at 255, 106 S. (. at 2513, 91 L.Ed.2d at 216.

Al t hough the novant has the initial burden of
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denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Gr. 2000). Plaintiffs cannot
avert summary judgnment with speculation or by resting on the

all egations in their pleadings, but rather they nust present
conpetent evidence fromwhich a jury could reasonably find in

their favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F.Supp. 179, 184 (E.D.Pa. 1995).
FACTS
Based upon the pleadings, record papers, exhibits, and
t he uncontested concise statenent of facts contained within
defendant’s notion for sunmary judgnment and acconpanying brief,
the pertinent facts for purposes of the notion for summary

judgment are as follows.!?

! By my Rule 16 Status Conference Order dated Cctober 16, 2009, any

party filing a notion for sunmary judgnment was required to file a brief,
together with “a separate short concise statenent, in nunbered paragraphs, of
the material facts about which the noving party contends there is no genui ne
di spute.” The concise statement of facts was required to be supported by
citations to the record and, where practicable, relevant portions of the
record were to be attached.

In addition, nmy Order provided that any party opposing a notion
for summary judgnent was required to file a brief In opposition to the notion
and “a separate short concise statenent, responding in nunbered paragraphs to
the noving party’'s statenment of the naterial facts about which the opposing
party contends there is a genuine dispute, with specific citations to the
record, and, where practicable, attach copies of the relevant portions of the
record.”

(Footnote 1 continued):

(Continuation of footnote 1):

Moreover, nmy Order provided that if the noving party failed to
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provi de a concise statenment, the notion nmay be denied on that basis al one
Wth regard to the opposing party, ny Order provided: “All factual assertions
set forth in the noving party’s statenent shall be deened adnmitted unl ess
specifically denied by the opposing party in the manner set forth [by the
court].”

In this case, defendant filed a concise statenent of facts in
support of its notion. Although plaintiff filed a response in opposition
together with her own statement of undisputed facts, she did not file a
responsi ve conci se statenment of undisputed facts with citation to the record
as required by ny Order. Thus, plaintiff has not specifically denied any of
the facts set forth in defendant’s concise statenent as required by ny Rule 16
St at us Conference Order.

The requirement for a concise statenent and a responsive conci se
statement is consistent with the requirenent of Rule 56 of the Federal Rules
of Civil Procedure that the noving party provide proof that there are no
genui ne i ssues of material fact which would prevent himfrombeing entitled to
judgnent as a nmatter of law. Mreover, in response, the non-noving party (in
this case plaintiff) may not rest on her pleadings, but nmust come forward wth
conpetent evidence that denonstrates a genuine issue of material fact.

R dgewood, supra.

In addition, Rule 83(b) of the Federal Rules of Civil Procedure
provi des:
A judge may regul ate practice in any nanner

consistent with federal |aw, rules adopted under 28

U S.C. 88 2072 and 2075, and local rules of the

district. No sanction or other disadvantage may be

i nposed for nonconpliance with any requirenent not in
federal law, federal rules, or local district rules

unl ess the all eged violator has been furnished in the
particul ar case with actual notice of the requirenent.

Thus, even if nmy requirement for a separate concise statenent were
not consistent with Rule 56, nmy October 16, 2009 Rule 16 Status Conference
Order gave plaintiff actual notice of ny requirement, and plaintiff clearly
failed to conply with it. See Kelvin Cryosystens, Inc. v. Lightnin
2004 U.S.Dist.LEXIS 23298, at *4 (E.D.Pa. Nov. 15, 2004)(Gardner, J.).

Moreover, plaintiff's counsel, Donald P. Russo, Esquire, has been
advised of my policy in prior cases before ne. E.g., Higgins v. Hospita
Central Services, Inc., 2004 U S.Dist.LEXIS 24907, at *4-5 (E.D.Pa. Dec. 9,
2004) (Gardner, J.), in which factual assertions set forth by defendant were
deened admitted true for plaintiff's failure to respond to defendant’s
statement of undi sputed facts.

Accordingly, although |I do not grant defendant’s notion as
unopposed, see E.D.Pa.R Civ.P. 7.1(c), | deemadnitted all facts contained in
Def endant’ s Statement of Undisputed Material Facts in Support of Defendant’s
Motion for Sunmary Judgnent filed April 16, 2010 for purposes of the within

(Footnote 1 continued):

(Continuation of footnote 1):

nmotion only. However, | also note that a review of plaintiff’s Statenent of
Undi sputed Material Facts to Defendant’s Mtion for Summary Judgnent, which
statenent was filed May 14, 2010 together with plaintiff’'s response in
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Parties

Def endant LSI is a publicly traded corporation which is
a | eading provider of innovative silicon, systens and software
technologies. Plaintiff Reinert worked for LSI and its
predecessors, Agere Systenms Inc., Lucent Technol ogi es, AT&T and
Western Electric, fromJuly 11, 1983 until her enpl oynent was
term nated effective Cctober 24, 2007. Plaintiff’'s |last position
with LSI was as a program manager in the MPG \Wile it was part
of LSI, MPG was responsi ble for the devel opnment of m crochips
that went into cellular tel ephones and satellite radios.

Sal e of MPG to Infineon

In 2007, LSI identified MPG as a business unit that was
no | onger core to LSI’'s business. On August 20, 2007, LSI
publicly announced that it had signed a definitive agreenent to
sell its MPG business to Infineon. That sanme date, LSI entered
an Asset Purchase Agreenent (“Agreenent”) with Infineon

Pursuant to the Agreenent, LSI and Infineon agreed to
transfer all MPG enpl oyees to Infineon on the day follow ng the
date of the closing of the sale. LSI also agreed that, for a
one-year period, it would not solicit the enploynent of, or hire,
any of the MPG enpl oyees transferred to Infineon. LSI further
agreed that from August 20, 2007 through the closing date, it
woul d not permt MPG enpl oyees to transfer to other positions

within LSI. The transfer of all MPG enpl oyees to Infineon was a

opposition to defendant’s notion, reveals that no genuine issues of material
fact exist which would preclude summary judgnent in favor of defendant.
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mat eri al and crucial conponent of the transaction because the
real value in selling MPG was in the enpl oyees.

On August 20, 2007, LSI announced to its enpl oyees that
MPG woul d be sold to Infineon and that all MPG enpl oyees woul d be
transferred to Infineon at the tine of the closing. LSI also
i nformed the MPG enpl oyees that they were not permtted to apply
for other positions within LSI instead of transferring to
Infineon. Plaintiff Reinert becane aware, in August 2007, of
LSI"s intention to sell MPGto Infineon, and she knew that the
sal e was forecasted to close in October 2007. She al so knew t hat
she could not transfer to any other position within LSl in order
to remain an LSl enployee after the closing date, and she knew
that she woul d stop accrui ng pension service credit once her
enpl oynent with LSl was term nated.

The sal e cl osed on Cctober 24, 2007. At that tine,
there were approxi mately 600 enpl oyees in MPG i ncl uding
plaintiff. Al of those enployees, including plaintiff, were
termnated fromLSl effective Cctober 24, 2007. On COctober 25,
2007, in accordance wth the Agreenent, all of the former MPG
enpl oyees becane Infineon enployees. Plaintiff admtted at her
deposition that her enploynment with LSI was not term nated for
any reason other than the sale of the MPG busi ness.

Agere Systens Inc. Pension Plan

Wil e enpl oyed by LSI, plaintiff was a “Participant” in

the Agere Systens Inc. Pension Plan (“Plan”). Under the Plan,

“Participant” is defined as
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any Enpl oyee who is enployed by a Participating

Conpany who neets the eligibility criteria of

Section 4.1(a) with respect to the Service Based

Formula or the eligibility criteria of Section

4.1(b) with respect to the Account Bal ance

Program who is accruing or entitled to a pension

benefit under either the Service Based Fornula or

t he Account Bal ance Program 2

Pursuant to the terns of the Plan, plaintiff’s
enpl oyment with Western Electric, AT&T, Lucent, Agere, and LSI
counted as service for the purpose of cal cul ating her pension
under the Plan. Infineon was not a “Participating Conpany” under
t he Pl an.
The Pl an provides that each Participant who term nates

enpl oynment, has reached the age of 50, and whose term of
enpl oyment is 15 years or greater shall be eligible to receive an
i medi ate service pension. It also allows Participants who are
wi thin one year of the age requirenent and/or term of-enpl oynent
requi rement for pension eligibility to take a Transition Leave of
Absence (“TLA") beginning on the day followi ng their separation
date pursuant to a sale to a non-Agere entity. The TLA nust end
within one year after the date of sale, or upon attai nnent of the
m ni nrum age and/ or termof-enpl oynent requirenents, at which tine
the Participant would be eligible to receive an i nmedi ate service
pensi on.

As of the October 24, 2007 term nation of her

enpl oyment with LSI, plaintiff Reinert was 48 years and 11 nonths

2 Pl an, section 2.42. Relevant portions of the Plan are attached to
Exhi bit A (Deposition of Brenda L. Reinert dated Decenber 2, 2009 (“Reinert
deposition”)) and Exhibit C (Affidavit of Paul Bento), both of which are
attached to Defendant’s Mtion for Summary Judgnent.
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old, and was five days shy of her 49th birthday. She requested
that LSI allow her to remain enployed by LSI until her 49th

bi rt hday on Cctober 29, 2007. There were other MPG enpl oyees who
were close to reaching their 49th birthdays as of the Cctober 24,
2007 closing date. Those enpl oyees, like plaintiff, were
transferred to Infineon and stopped accruing pension service
credit under the Plan upon the closing date.

LSl treated all MPG enpl oyees the sane for pension and
all other purposes. Plaintiff was not aware of any MPG enpl oyee
who failed to reach the age of 49 before Cctober 24, 2007 and who
was allowed to remain enployed with LSI after the closing date in
order to qualify for a TLA

Under the Plan, plaintiff elected to receive a |lunp sum
paynent of the present value of her pension at the tinme her
enpl oynent with LSI was termnated. By virtue of this election,
plaintiff received a gross distribution under the Plan in the
amount of $166, 730. 04, which she chose to roll over into an
i ndi vidual retirenment account.

Agere Force Managenent Program

Pursuant to the Agere Force Managenent Program (“FMP"),
some enpl oyees who were placed “at risk” for a reduction in force
were provided 60 days, with no work responsibilities, to remain
on Agere’s payroll. Those 60 days provided an opportunity for
t hose enpl oyees to find other enploynment within Agere. [|f “at
ri sk” enployees were unable to find enpl oynent, they would be

eligible to receive separation benefits pursuant to the terns of
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t he FMP.

By its express terns, the FMP did not apply to
enpl oyees whose enpl oynent was term nated pursuant to the sal e of
a busi ness and who were of fered enpl oynent by the purchasi ng
entity. Al MG enpl oyees were offered enploynment with Infineon
pursuant to the Agreenent. Plaintiff admtted at her deposition
that she was offered enpl oynent by Infineon and that, pursuant to
the FMP, she was not eligible for FVMP benefits.

To the extent plaintiff alleges that there may have
been MPG enpl oyees who were afforded benefits under FMP,
pl aintiff does not know the nanes of any such enpl oyees or the
ci rcunstances surrounding the alleged term nation of those
enpl oyees. She admtted at her deposition that she has no
evi dence that those individuals actually received FMP benefits,
and does not know the effect of termnation of their enploynent
on their pension status.

Plaintiff’ s Enpl oynent with |Infineon

Plaintiff was enpl oyed by Infineon from Cctober 25,
2007 through August 20, 2008. During that tinme, she was
conpensat ed by, and received benefits solely from |Infineon.
When her enploynent with Infineon was term nated i n August 2008,
I nfineon provided plaintiff with severance benefits. In
connection with her request for recei pt of unenpl oynent
conpensation benefits, plaintiff represented to the A lentown UC
Service Center that Infineon was her enployer from Cctober 25,

2007 through August 20, 2008. She also represented that Infineon
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set her work hours, pay, and salary, and that after October 24,
2007, she had no enpl oyee or contractor relationship with LSI.

As part of her job functions with Infineon, plaintiff
continued to performwork for LSI after Cctober 24, 2007. This
wor k exclusively pertained to litigation consulting services for
litigation filed against LSI by Sony Ericsson Mbile
Communi cations USA Inc. (“SEMC litigation”). Plaintiff knew,
bef ore she began her enploynent with Infineon, that continuing to
assist on the SEMC |itigation would be one of her job functions
with I nfineon.

Plaintiff’s assistance on the SEMC litigation was
limted to an average of one to three hours per week. Oher
former MPG enpl oyees al so continued to provi de assistance to LSI
on the SEMC litigation. No former MPG enpl oyee, i ncluding
plaintiff, was conpensated by LSI for her work on the SEMC
litigation after becom ng enployed by Infineon. Plaintiff also
did not receive any benefits fromLSl while enployed by Infineon.

In Cctober 2008, after the term nation of her
enpl oynent with Infineon, plaintiff signed an i ndependent
contractor agreenent with LSl regarding the SEMC litigation.
Pursuant to that agreenent, LSI paid plaintiff $80 per hour for
any services perforned on the SEMC litigation. The agreenent
states that “[y]our services will be as an i ndependent

contractor, and nothing herein shall deemto nake you an enpl oyee
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of LSl or Sidley Austin LLP."”3
CONTENTI ONS OF THE PARTI ES

Def ense Cont enti ons

Def endant contends that it is entitled to sumary
judgment for three reasons. First, it argues that plaintiff’s
Section 510 claimfails because plaintiff cannot establish that
LSl acted with the specific intent to deprive her of protected
benefits, and cannot show that LSI offered a pretextual reason
for termnating her enploynent. Second, defendant contends that

plaintiff is not entitled to damages under Section 510. Third,

def endant avers that plaintiff should not be permtted to pursue
a clai munder Section 502.

Specifically, regarding its first argunent, defendant
contends that where, as here, plaintiff has no direct evidence
that a Section 510 violation occurred, a burden-shifting analysis
appl i es whereby once plaintiff has established a prina facie
show ng of a Section 510 violation, the burden shifts to
defendant to articulate a legitimte, nondiscrimnatory reason
for plaintiff’s termnation. |[If such a reason is articul ated,
the burden shifts back to plaintiff to show that the reason is
pr et ext ual .

Def endant contends that plaintiff cannot nmake a prim

3 Letter from Ri chard D. Bleicher to Brenda Reinert dated
Cct ober 15, 2008, which is attached as Exhibit 23 to the Reinert deposition

-Xi v-



facie showi ng that her enployer commtted prohibited conduct for
the purpose of interfering wwth plaintiff’s pension benefits,
because plaintiff was not treated any differently fromthe
approxi mately 600 ot her MPG enpl oyees, all of whom were
transferred to Infineon. Defendant avers that plaintiff’'s | ost
opportunity to accrue additional pension benefits was nerely
incidental to LSI's legitimate business decision and was not a
notivating factor.

Def endant further contends that even if plaintiff could
establish a prima facie case under Section 510, it has
articulated a legitimate, non-discrimnatory reason for
plaintiff’'s term nation: defendant LSI and |Infineon agreed to the
transfer of all MPG enpl oyees to Infineon pursuant to the
Agreenment because the real value of MPGwas in its enpl oyees.

Def endant avers that LSl made this decision without any regard
for plaintiff’s, or any other MPG enpl oyee’ s, pension status.

Def endant asserts that plaintiff cannot establish that
LSI's legitimate, non-discrimnatory reason for term nating her
enpl oynent was false or that an intent to interfere with her
pension rights was the real reason for her term nation.

According to defendant, plaintiff conceded at her deposition that
she was term nated because she was part of the business group
transitioning to Infineon, and not for any other reason.

Def endant contends that plaintiff can establish no
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evi dence that any MPG enpl oyee was actually treated better than
she was, with respect to the sale of MPGto Infineon, and that no
MPG enpl oyees were afforded benefits pursuant to the FMP rather
than being transferred to Infineon. Thus, defendant contends
that plaintiff cannot show that the term nation of her enpl oynent
was pretextual. Moreover, defendant contends that because all of
t he approxi mately 600 MPG enpl oyees were term nated by LSI and

of fered enpl oynent by Infineon pursuant to the Agreenent, they
were precluded fromreceiving benefits under the FM.

Second, defendant LSI contends that it is entitled to
summary judgnent because plaintiff’s claimfor danages is not
avai |l abl e under ERI SA. Specifically, defendant avers that
Section 510 does not permt an award of pension benefits that
plaintiff would have received if she had renai ned an enpl oyee of
LSI until her 49th birthday and, therefore, had qualified for a
TLA under the plan. Rather, defendant asserts that a Section 510
viol ation can be renedied only by an award of equitable relief.
Further, defendant avers that plaintiff admtted that, as of the
closing date, she did not qualify for a TLA and LSI did not owe
her any benefits.

Thus, defendant contends that even if plaintiff could
establish that LSl violated Section 510 by term nating her
enpl oynent, her clai mneverthel ess would fail because the relief

she seeks is not avail abl e under the statute.
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Finally, regarding its third argunent, defendant
contends that plaintiff should not be permtted to pursue a claim
under Section 502 of ERI SA; and even if such a claimwere
permtted, it would fail on the nerits. Specifically, defendant
contends that, although Section 502 permts a participant to seek
damages to recover benefits due to her under the Plan, plaintiff
cannot prevail on such a claimfor three reasons: (1) she failed
to plead a Section 502 claimin her Conplaint and has not sought
to anend the Conplaint to add such a claim (2) she did not
exhaust adm nistrative renedies on a Section 502 claimbefore

filing this action; and (3) she was not an LSI enpl oyee after

Cct ober 24, 2007, and therefore was not entitled to accrue
addi tional pension service credit after that date.

Contentions of Plaintiff

In response to defendant’s contention that Section 510
does not authorize recovery of conpensatory danages, plaintiff
characterizes the relief she seeks as equitable, not
conpensatory.* She contends that “if Defendant had in fact
properly applied the terns of its own plan, it would have
credited her for the service time [she] had earned. Moreover, if

service tine had to be bridged, the conpany’s policies would have

Plaintiff's brief, page 10.
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provided for such.”® Further, plaintiff contends that her
“subsequent work on the SEMC litigation and her paychecks
indicate [that] she either had or could have attained the tine
necessary to reach the necessary service tine to obtain the ful
pensi on.”®

Second, plaintiff contends that she has established a
prima facie claimfor violation of Section 510 through
circunstantial evidence of defendant LSI’'s specific intent to
interfere with her pension benefits. Specifically, she avers
that in March 2009, LSI announced that the pension plan was
under funded by a shortage of $238 nmillion. She further notes
that as of the term nation date of her enploynent, she was only
five days from*“full vesting” and was a val ued enpl oyee who
continued working for LSI after her term nation date. Moreover
she notes that if she had been laid off instead of transferred to
| nfi neon, she woul d have been entitled to a sixty-day “bridge”. ’

Plaintiff contends there is “clear evidence” that LS
deni ed her pension benefits. She asserts that because she was in
good standing with LSI and she was within one year and five days
of her 50th birthday, her early retirenent benefit was capabl e of
being reached immnently. Plaintiff contends that “the contract

with Infineon states that the seller wll have the ability to

Plaintiff's brief, page 9.
Plaintiff's brief, page 9.
Plaintiff's brief, pages 18-20.
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aut hori ze such a change in termnation date. Therefore the

Def endant had sone discretion in this regard.” She further avers
that “In the past, Agere nanagers took steps to bring enpl oyees
to early retirenent eligibility, if they were within weeks or
mont hs of achieving their benefit.”?

Plaintiff further contends that the sale of MPGto
I nfineon effectively “singles out enpl oyees who have good
performance that is non-strategic to the conpany, from enpl oyees
who are in a faltering business which the conpany no | onger
W shes to invest in, and who the conpany will term nate under the
force managenent plan.”?

Plaintiff contends that according to her W2 payroll
report at the end of 2008, she received three paychecks from
Agere for work perfornmed between Decenber 2007 and Decenber 2008.
She suggests that this supports a conclusion that she was an
enpl oyee of LSI after October 24, 2007. She further asserts that
she does not neet any of the “excluded enpl oyee categories” under
the Plan and that any break in her service which is I ess than six
nonths in duration is considered a | eave of absence under the

Pl an.

Plaintiff asserts that the purpose of ERISAis to

8 Plaintiff's brief, page 22. Although plaintiff presunmably is

referring to the Agreenent as “the contract with Infineon”, she does not
identify a specific provision. Moreover, neither party has attached a copy of
the Agreenent to their noving papers. Accordingly, | amunable to evaluate
the accuracy of plaintiff’'s suggestion that the Agreenent would pernmit LSI to
delay plaintiff’s term nation date until after her 49th birthday.

o Plaintiff's brief, page 22.
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ensure that workers receive prom sed pension benefits upon
retirenment. She argues that “Congress surely nmust not have

i ntended that an enpl oyee so close to receiving a benefit that is
protected...mss the full early retirement nonthly benefit by
five days of her birthday.” ' Thus, she contends that LSl should
have granted her 60 days on its payroll after the term nation of
her enpl oynment pursuant to the FMP, and she asserts that other
enpl oyees recei ved such an accommodati on under such

Ci rcunst ances.

Finally, plaintiff contends that her enploynent with

LSl is distinguishable fromthe facts of Miuth v. LSI Corporation,

a case involving an MPG cowor ker, because she maintained a nore
extensive and |lengthy relationship with LSI than the Mith
plaintiff. See Muth v. LSI Corporation, 2010 W. 2671454

(E.D.Pa. July 1, 2010)(Sanchez, J.)
DI SCUSSI ON

Section 510

Pursuant to Section 510 of ERISA, it is unlawful “for
any person to discharge, fine, suspend, expel, discipline, or
di scrimnate against a participant or beneficiary...for the
purpose of interfering with the attainnment of any right to which
such participant may becone entitled to under the plan, this

title, or the Wel fare and Pensi on Pl ans Di scl osure Act.”

10 Plaintiff's brief, page 26.
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29 U . S.C. § 114o0.

To prove a Section 510 claim plaintiff does not have
to prove that the only reason she was termnated was an intent to
interfere with her pension benefits. However, plaintiff nust
“denonstrate that the defendant had the ‘specific intent’ to

violate ERISA.” Jakimas v. Hoffmann La Roche, Inc. ,

485 F. 3d 770, 785 (3d Cir. 2007). That is, plaintiff nust show
that “the enployer made a conscious decision to interfere with
the enpl oyee’s attainment of pension eligibility or additional
benefits.” [1d.

Proof that plaintiff |ost benefits because of
termnation alone is not sufficient to prove a claimfor
violation of Section 510. Moreover, “[p]roof that the
term nati on prevented the enpl oyee from accrui ng additional
benefits through nore years of service alone is not probative of
intent.” Jakimas, 485 F.3d at 785. “Wuere this is the only
deprivation, a prima facie case requires sone additional evidence
suggesting that pension interference m ght have been the
notivating factor....[T]he savings to the enployer resulting from
the [enpl oyee’s] term nation [nust be] of sufficient size that
they may be realistically viewed as a notivating factor.” 1d.

(quoting Turner v. Schering-Plough Corporation, 901 F.2d 335, 348

(3d Cir. 1990).
Proof of specific intent may be denonstrated through
direct or circunstantial evi dence. However, where there is no

di rect evidence, courts use a burden-shifting anal ysis whereby
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plaintiff must first show her prima facie case by show ng (1) the
enpl oyer comm tted prohibited conduct (2) that was taken for the
purpose of interfering (3) with the attainnent of any right to
whi ch the enpl oyee may becone entitled. Jakinas, 485 F. 3d at
785. If plaintiff establishes a prima facie case, the burden
shifts to defendant to articulate a legitinmate, nondiscrimnatory

reason for the prohibited conduct. |[d. at 785-786.

I f the enployer satisfies its burden of articul ating
such a reason, then plaintiff nust prove, by a preponderance of
the evidence, that the reason articulated by the defendant is
nerely pretextual. Jakimas, 485 F.3d at 786. “The pretext
anal ysis focuses the court’s attenti on on whether the defendant’s
proffered reason was the real reason for its decision.” 1d.

Here, plaintiff satisfies the first elenent of a
Section 510 cl aimbecause the undi sputed facts indicate that
def endant LS| di scharged her from enpl oynent, which is one of the
adverse enpl oynent actions set forth in Section 510. She also
satisfies the third el enent because she can denonstrate that, had
she renmai ned an LSl enpl oyee until her 49th birthday, she woul d
have been eligible for a TLA and, effectively, early retirenent
under the Plan. Thus, plaintiff can establish that the
term nati on of her enploynent prevented her from attai ning
pensi on benefits under the Plan to which she woul d have been

otherwi se entitled. See Jaki mas, 485 F.3d at 785.

However, plaintiff cannot establish the second el enent
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of a Section 510 claim which requires her to show that defendant
acted with the specific intent to interfere with her pension
benefits under the Plan. Jakinas, 485 F.3d at 785. The

undi sputed facts are that plaintiff’'s enploynent with LSl was
term nated solely because of the sale of MPGto Infineon. At her
deposition, plaintiff admitted she did not contend otherw se. *
She also admtted that as of October 24, 2007, she did not
qualify for a TLA because she had not yet reached her 49th

bi rt hday. *?

Mor eover, plaintiff cannot show that LSI treated her
any differently fromother enployees. The undisputed facts are
that, regardless of their age, all of the approxi mately 600 MPG
enpl oyees were transferred to Infineon on Cctober 25, 2007, the
day after the sale closed. Although plaintiff avers that sone
MPG enpl oyees recei ved benefits under the FMP, which ostensibly
woul d have permtted her to remain an LSI enpl oyee for an
addi ti onal 60 days, she has adduced no evi dence in support of
this belief. On the contrary, the undi sputed facts reveal that
all MPG enpl oyees were transferred to Infineon w thout exception.
Mor eover, plaintiff admtted at her deposition that she had no
direct evidence that LSI had treated any MPG enpl oyee differently

3

than it treated her.® She also adnmitted that under the terns of

1 Rei nert deposition, page 70.

12 Rei nert deposition, page 84.

13 Rei nert deposition, page 95. | note that in her May 13, 2010
Affidavit (“Reinert Affidavit”), which affidavit is attached as an exhibit to
Plaintiff’s Menorandum of Law in Opposition to Defendant’s Mtion for Sunmary
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the FMP, she was not entitled to any benefit under the FMP
because she was offered enpl oyment by Infineon. *

Accordingly, | conclude that plaintiff cannot establish
t he second el enent of a Section 510 claim that is, that
def endant acted with the specific intent to interfere wth her
pension benefits. Jakinmas, 485 F.3d at 785. Therefore, she has
not stated a prinma facie case under Section 510, and | grant
summary judgnment in defendant’s favor on the basis.

Moreover, | note that even if plaintiff had established
a prima facie case, thereby shifting the burden to defendant,
def endant has articulated a legitinmate, nondi scrimnatory reason

for termnating plaintiff’s enploynent. Jakinas, 485 F. 3d at

785-786. Specifically, defendant avers that its decision to

Judgnent, plaintiff avers the foll ow ng:

In 2004, a nunber of enployees were subjected to Agere’s
Force Managenent Plan. Acconmopbdations were discussed
specifically with respect to Dave Fishman. HR intended to
choose a termnation date which protected his em nent
eligibility for a Transition Leave of Absence. On occasion

(Footnote 13 conti nued):

(Continuation of footnote 13):

managers woul d tailor the business needs to justify keeping
the pension until his or her benefit could be attalned.

Reinert Affidavit, paragraph 49.

Thi s statement does not create a genuine issue of nmaterial fact
because it avers only that the enpl oyee termination date for an Agere
enpl oyee, Dave Fishman, was based at least in part on protecting that
enpl oyee’s ability to attain his pension benefit pursuant to the FMP
However, plaintiff avers that the FMP applied to M. Fishman's enpl oynent
termination in 2004. Although her statenent is relevant for the proposition
that, in other cases, LSI (or its predecessor, Agere) nmay have offered FMP
benefits to enpl oyees, she adduces no evidence that any MPG enpl oyee was
of fered such benefits in connection with the 2007 transfer to Infineon. On
the contrary, as noted above, the undisputed facts are that all MPG enpl oyees
were transferred to Infineon w thout exception.

1 Rei nert deposition, page 98.
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transfer all MPG enpl oyees, including plaintiff, to Infineon was
based on the sale Agreenent, not based on any effort to interfere
with the enployees’ ability to accrue ERI SA benefits. Moreover
the undi sputed facts in this matter reveal that the transfer of
all MPG enpl oyees to Infineon was a material and cruci al
conponent of the transaction because the real value in selling
MPG was in the enployees. *®

Plaintiff has not established that LSI's articul ated
reason for termnating her enploynent was a pretext for
interfering with her ERISA rights. Jakinmas, 485 F.3d at 786.
On the contrary, as noted above, she admtted at her deposition
that the sale of MPGto Infineon was the only reason that her
enpl oynent with LSI was termi nated. Although plaintiff suggests
that LSI's decision to sell MPG nmay have been notivated by an
attenpt to save noney, she adduces no evidence in support of this
contention other than an avernent in her Affidavit that a

March 31, 2007 Notice stated that LSI and/or Agere had

1 | note that this court has previously concluded that LSI’s

proffered reason for termnating the enploynent of all MPG enpl oyees
(i.e., the transfer to Infineon pursuant to the Agreenent) is legitimte
and nondiscrimnatory. Mith v. LSI Corporation, 2010 W. 2671454, at *3
(E.D.Pa. July 1, 2010)(Sanchez, J.).

Speci fically, Judge Sanchez concluded that plaintiff Mith coul d
not state a claimfor a Section 510 violation because he had adduced no
evi dence to support the second elenent, i.e., specific intent, but that even
if aprina facie case had been nmade, defendant had articulated a legitimte
and nondi scrim natory reason for termnating plaintiff Miuth' s enpl oynent and
transferring himto Infineon. Judge Sanchez further concluded that plaintiff
Muth had failed to show that LSI's proffered reason was a pretext for
interfering with his ERI SA rights.
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under f unded the Pl an. '®

Plaintiff cannot avert summary judgnent with
specul ation or by resting on the allegations in her pleadings,
but rather nust present conpetent evidence fromwhich a jury
could reasonably find in her favor. Ri dgewod, 172 F.3d at 252;
Wods, 889 F.Supp. at 184. Plaintiff’s unsupported suggestion
that LSI nay have sol d MPG because the pension Plan had been
underfunded i s specul ative and does not constitute conpetent
evidence fromwhich a jury could conclude that LSI's proffered
reason for the termnation of her enploynent was pretextual. '

Therefore, | conclude that even if plaintiff could
establish a prima facie case of a Section 510 violation, she has
not shown that defendant’s legitimate, nondi scrimnatory reason
for termnating her enploynent was pretextual. Accordingly, |
grant defendant’s notion for summary judgnment on plaintiff’s
Section 510 claim and enter judgnment in favor of defendant and
against plaintiff on that claim

Section 502

According to defendant, plaintiff’s allegation that she

16 Reinert Affidavit, paragraph 47. Al though paragraph 47 refers to

an “Exhibit 23", no such exhibit is attached to the Reinert Affidavit or any
ot her docket paper in this natter. The March 31, 2007 Notice, therefore, is
not before this court.

o Moreover, to the extent plaintiff’s Affidavit conflicts with her

deposition testinony that her enploynment was term nated sol ely because of the
sale of MPG to Infineon, this does not create a genuine issue of material fact
whi ch woul d preclude sunmmary judgnent in defendant’s favor. Plaintiff cannot
effectively oppose a notion for summary judgnent by contradicting her own
deposition testinony without explanation. See Gulley v. Haynmaker,

2009 W. 763549, at *6 n.3 (WD.Pa. March 23, 2009) (G bson, J.)(citing,

inter alia, Hackman v. Valley Fair, 932 F.2d 239, 241 (3d Gr. 1991)).
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is entitled to additional pension service credit under the Pl an
effectively amounts to a claimunder Section 502 of ERI SA,
29 U.S.C. § 1132. Defendant contends that plaintiff should not
be permtted to pursue such a clai mbecause she has not sought
| eave to anmend her Conplaint to add such a claim However,
def endant asserts that even if plaintiff were permtted to pursue
a Section 502 claim defendant would be entitled to summary
judgnent on that claimas well because plaintiff failed to
exhaust mandatory adm nistrative renedi es regarding that claim
and because plaintiff was not entitled to accrue additional
pension service credit after Cctober 24, 2007 because she was no
| onger an LSI enpl oyee after that date.

Plaintiff’s response in opposition to defendant’s
notion for sunmary judgnment does not indicate that plaintiff
W shes to pursue a clai munder Section 502. Rather, it is
apparent froma review of plaintiff’s brief that she is pursuing

only her Section 510 claim *®

Mor eover, plaintiff has not sought
to anend her Conplaint to add a Section 502 clai mpursuant to

Rul e 15 of the Federal Rules of Civil Procedure. ® Therefore,

18 Al t hough plaintiff addresses defendant’s reliance on Eichorn v.
AT&T Corporation, 484 F.3d 644 (3d G r. 2007) for the proposition that
plaintiff may not recover danages under Section 510, plaintiff does not appear
to pursue a clai munder Section 502, which pernits a Plan participant to seek
danages “to recover benefits due to [her] under the terns of [her] plan”.
29 U.S.C. § 1132(a)(1)(B).

19

Rul e 15(a) provides that plaintiff nmay amend her Conpl aint once as
a matter of course within 21 days after serving it. Oherw se, she may anend
only with the opposing party’s witten consent or the court’s |eave.

According to the Notice of Rempval filed July 13, 2009 by defendant, defendant
was served with the Conplaint on June 23, 2009. Accordingly, plaintiff had 21
days from June 23, 2009, or until July 14, 2009, to amend her Conpl ai nt

wi t hout defendant’s consent or |eave of court. Fed.R Cv.P. 15(a)(1). As of

the date of this Opinion, she has not sought to anmend her Conplaint to add a
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because | conclude that plaintiff is not pursuing a Section 502
claim | dismss as noot defendant’s notion to the extent it
seeks summary judgnment on a Section 502 claim and | do not
address the nerits of any such claim

CONCLUSI ON

For all the foregoing reasons, | grant Defendant’s
Motion for Summary Judgnent on plaintiff’s Section 510 claim
dism ss as noot the notion to the extent it seeks sunmary
judgnent on a Section 502 claim and | enter judgnent in favor of

def endant and against plaintiff.

Section 502 claim Moreover, her brief in opposition to defendant’s notion
does not indicate that she wi shes to pursue such a claim
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